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Employment Law Bulletin

Reasonable adjustments in redundancy
If an employee su�ers from a disability, 
you must consider making changes to the 
working environment or practices, if this 
would help avoid the employee being 
disadvantaged because of their disability.  
The adjustments can include making 
changes to your policies and procedures, 
even if these rules are applied generally to 
all of your sta�.  Disabled employees, like 
employees on maternity leave, have 
special rights in a redundancy situation.

In London Borough of Southwark v Charles it 
was decided that the Council failed to make 
reasonable adjustments for Mr Charles, who 
is disabled, in a redundancy exercise. Mr 
Charles su�ered from a sleep disorder, which 
led to him becoming depressed.  His 

illness  amounted to a disability.  This prevent-
ed him from being able to attend administra-
tive meetings, which included requests by the 
Council for him to attend redeployment 
interviews as part of the redundancy process.

When Mr Charles didn’t express an interest in 
alternative positions or to con�rm whether he 
was able to attend interviews, his redundancy 
was con�rmed by the Council. 

He claimed that the Council hadn’t made 
reasonable adjustments.  It was decided that 
the Council had not considered alternative 
ways of assessing his suitability for alternative 
roles before making him redundant, so his 
claim succeeded. 

Cont’d page 2...

Welcome to our August newsletter
August can be a slow news month for 
employment law.  Despite this, there have 
been some interesting developments cover-
ing disability discrimination, references and 
recovering pay where an employee doesn’t 
work their notice.  We hope that you �nd 
something of interest.

If you would like to discuss any employ-
ment related issues with one of our special-
ist solicitors, or would like to talk about 
how we can help you safely budget for your 
employment related questions with our HR 
Retainer, then please let us know.
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On your side, at your side
it’s got to be Gotelee

References – the devil’s in the detail
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It’s important to have clear rules in place 
about who within your organisation can 
give references and what they can say.  If 
the contents are misleading or inaccurate, 
you could �nd your business at the wrong 
end of a claim – even if the person who 
gave the reference had no authority to do 
so.  

In Playboy Club London Ltd and others v Banca 
Nazionale Del Lavoro SPAA, a bank employee 
gave a reference to a casino to the e�ect that 
one of the casino’s customers held an account 
with the bank and was "trustworthy up to the 
extent of £1.6 million in any one week". The 
bank employee did not have authority to give 
this reference.  O� the back of the reference, 
the casino granted the customer a 
cheque-cashing facility. And you guessed it – 
the casino was then defrauded by the custom-
er.

The reference was inaccurate, because the 
customer had never had funds in his account 
with the bank. When the casino sued the 
bank, it was decided that the bank was liable 
for the employee’s actions. The casino would 
have had no idea from the bank employee’s 
job title that she did not have the required 
authority to give a reference.

The casino was entitled to claim compensa-
tion for the full amount paid out under the 
cheque-cashing facility.

  

The moral of the story is clear.  If one of 
your sta� gives a reference which is 
misleading or inaccurate – whether a 
commercial reference or one about an 
ex-employee – you can be liable for any 
losses su�ered when someone relies on its 
content.  You should have clear lines of 
authority in place about who can give 
references and what they can say.  If an 
employee contravenes your clear policy,   
you would be able to consider disciplinary 

action or even dismissal.  It may be 
sensible to have a system in place to 
make sure that the contents of any 
references are checked for accuracy.  If 
your organisation might  be asked to 
give commercial references, you could 
go so far as to state on your website 
and/or in business literature (for exam-
ple your terms and conditions) who is 
authorised to give references on behalf 
of your business.
 

Cont’d...

If you are faced with a similar situation, 
you could consider interviewing the 
employee at home, or asking for informa-
tion as part of a less formal process. There 
are other ways in which you can assess a 
candidate’s suitability for a role.  Sticking 
slavishly to written procedures isn’t 

always the right answer, especially 
when this would place a disabled 
employee at a disadvantage compared 
to colleagues who are �t and well.  If 
this had been more sensitively handled, 
a successful claim could have been 
avoided.

Reasonable adjustments in redundancy
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vehemently denied any wrongdoing, 
insisting that he had done nothing 
sinister. He argued that he owed the 
company no duty of con�dentiality and 
needed documents that had come into 
his possession in order to pursue a 
discrimination claim.

In issuing an interim injunction against 
the man – requiring him to hand over 
the documents and not to disclose their 
contents to third parties – the Court 
emphasised that it was not deciding the 
rights and wrongs of the dispute. 
However, it was at least arguable that 
the man had attempted to blackmail 
the company and the latter was justi�a-
bly concerned that its con�dential 
information might make its way into the 
hands of competitors or head-hunters.

Deduction from wages allowed
Where an employee has breached their 
contract, for example by not working 
their notice period, then it may seem 
fair to reduce their �nal salary 
payment. 

But deductions from wages can only be 
made in very limited circumstances. It 
really comes down to whether or not the 
employment contract allows for this, and 
if the deductible amount is a pre-deter-
mined, genuine estimate of the employ-
er's loss. Signi�cantly, the deduction must 
not be an attempt to penalise the employ-
ee. If it is, then it can't be made. 

In Li v First Marine Solutions, Ms Li resigned 
and, because she believed she had 
outstanding holiday (which it  turned out 
she had not), she didn't work her one- 
month notice period. Her contract

contained terms entitling her employer to 
deduct from her �nal pay an amount equal 
to the salary she would have earned if she 
had worked her notice (so, for example, if 
she had worked two of four weeks' notice, 
she would have had two weeks deducted – 
and thus not been paid anything for her 
notice pay).

It was decided that the clause wasn't a 
penalty and so the employer was entitled 
to make the deduction. It provided for a 
genuine pre-estimate of loss and could be 
adjusted depending on how much of their 
notice period an employee worked.

It was also relevant that the sum wasn't 
excessive.

The lesson for employers is to anticipate a 
scenario like this. When putting together 
an employment contract, think about 

the likely cost to your business of that 
employee leaving without ful�lling their 
notice obligations. How much would it 
cost to engage and train up a replace-
ment, for example? Then make sure to 
capture this genuine estimate of your 
loss in a well-drafted contract clause. At 
best, it will make an employee think 
twice before leaving you in the lurch. At 
worst, it will stand you in good stead if a 
legal argument ensues.   If you would 
like us to review your contracts, let us 
know.
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Most of our employment updates look at 
situations where claims are brought by 
employees.  Occasionally, the tables are 
turned….

And �nally… A restaurateur who was bitterly disappoint-
ed not to be o�ered a job by a leading IT 
company has ended up being hit with a 
High Court injunction after he got hold of 
con�dential information and was accused 
of blackmail.

The man, whose restaurant was frequented 
by the company’s employees, claimed that 
his job application was refused due  to 
discrimination. However, the company 
argued that he had persistently 'bothered' 
its sta� in his hunt for work despite not 
having the necessary skills, knowledge or 
experience.

The company’s lawyers argued that the 
man had somehow managed to get hold of 
commercially sensitive information and 
had 'engaged in blackmail'.  He 
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