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wanted to transfer to the UK so that her 
daughter could access specialist educa-
tion and training facilities. The Ministry of 
Justice refused the request. Ms 
Hainsworth claimed that that refusal was 
a breach of her employer's duty to make 
reasonable adjustments under the 
Equality Act and, so, amounted to 
disability discrimination.
  
The Court of Appeal held that the duty to 
make reasonable adjustments only 
applies to help disabled employees or  
disabled prospective employees. It can't 

No reasonable adjustments needed for carers
It's unlawful to discriminate against a 
person because of their association with 
someone who has a protected character-
istic (gender, religion or race, for exam-
ple). But where disability is concerned, is 
an employer under a duty to make 
reasonable adjustments in respect of that 
associated person? The Court of Appeal 
has said no.

Ms Hainsworth was a member of the British 
armed forces, based in Germany. She was 
not disabled, but her 17 year-old daughter 
had Down's Syndrome.  Ms Hainsworth

be extended to cover people associated 
with them – carers, for example.

Remember though that associative 
disability discrimination is still a live issue 
when it comes to direct discrimination 
and harassment. Also, in some circum-
stances, it might be unreasonable (and 
thus potentially a constructive dismissal) 
to refuse to modify working arrange-
ments for sta� who care for disabled 
relatives even where there is no legal 
duty to do so.

Hainsworth v Ministry of Defence 

Delayed resignation needn't forfeit constructive dismissal claim
Where an employer is in breach of 
contract, it is important that the 
employee acts quickly in response. If 
they don't, then the employee could be 
said to have accepted the breach, 
making any subsequent argument that 
they resigned in response to a funda-
mental breach of contract (the essence 
of a constructive dismissal) di�cult to 
run. 

But the Employment Appeal Tribunal 
(EAT) has made it clear that the fate of a 
claim doesn't just depend on when the 
employee resigned. It's also a lot to do 
with their conduct in the period leading 
up to their resignation. In other words, has 
the employee shown that they intend to 
resign, whether they have yet or not? 

Mr Chindove complained that he was 
being racially discriminated against by a 
colleague.  He was not told of the 
outcome of his complaint. Following a 
second incident relating to the same 
colleague, Mr Chindove raised a griev-
ance, which was rejected. He complained  
under a 'special complaint' procedure, but 
his complaint was not dealt with in 
accordance with Morrisons’  own policy.  

He resigned six weeks later. The Employ-
ment Tribunal said that he had waited too 
long to resign and dismissed his construc-
tive dismissal claim.  He appealed and the 
Employment Appeal Tribunal held that the 
period of delay shouldn't be looked at in 
isolation. Rather, how did the employee 
behave during that time?

It's all about context. Social and �nancial 
factors come into it; the decision to leave 
behind the security of employment will be 
a more di�cult one for some people to 
make than for others. In this case, Mr

Chindove was on sick leave for those 
six  weeks, and that was relevant. If he 
remained at work, receiving pay, that 
would be inconsistent with a decision 
to resign.

So if an employee doesn't resign 
straightaway after alleging breach of 
contract, be aware that a constructive 
dismissal claim could still be lurking.  
This case also highlights the impor-
tance of dealing with grievances 
promptly and in accordance with your 
internal policies and procedures.

Chindove v Morrisons Supermarkets.
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Wills and Probate
emma.woollard@gotelee.co.uk
01473 298109

Other services for business
Business Law
max.harnden@gotelee.co.uk
01473 298139

 

 

  

 

 
 
 

 

 
 

 

Commercial Property
catherine.abbott@gotelee.co.uk
01473 298115

Corporate Crime
hugh.rowland@gotelee.co.uk
01473 298141

Debt Recovery
holly.sadler@gotelee.co.uk
01473 298193

Right to holiday pay 
lives on 
Under EU law, all workers are entitled to 
take at least four weeks' annual leave. 
This is �xed. However, employers can 
pay workers in lieu of accrued but untak-
en holiday when the worker leaves. 

A recent case tested the extent of the 
employer's obligation to pay. Mr Bollacke 
died whilst employed. He had accrued 
140.5 days' untaken annual leave - a high 
�gure  because of long-term sick leave - 
and the question for the Court of Justice of 
the European Union (CJEU) was whether he 
(ie his wife) retained the right to be paid for 
this accrued leave. The employer argued 
that payment in lieu isn't due when the 
employment relationship has ended 
because the employee has died. 

The CJEU didn't agree. The right to annual 
leave is an essential principle of EU social 
law, it said. There is nothing in law to say 
that the right to pay extinguishes on death. 

Bollacke v Klass & Kock

And finally.... 
Discrimination law in the UK could 
expand to include obesity. Current equal-
ity laws do not protect people who are 
discriminated against because of their 
size or weight. But this could change if 
the Court of Justice of the European 
Union (CJEU) decides in favour of a 
Danish childminder who says he was 
sacked for being too fat.  

The CJEU is currently sizing up the case of 
Mr Kaltoft, who is said to weigh 160kg 
(about 25 stone).  

walking.  These are just some of the 
potential adjustments that might need 
to be put in place in future, if employers 
are to avoid falling foul of obesity 
discrimination laws.  The early indications 
are that the morbidly obese may qualify 
for protection.

He claims that his employer discriminat-
ed against him when it dismissed him, 
and that obesity should be a protected 
characteristic under equality law. 

A decision in Mr Kaltoft's favour would 
have huge implications for employers in 
Britain, regularly dubbed the obesity 
capital of Europe. 

Workstation adjustments; wider car 
parking spaces, closer to work; duties 
which remove or reduce the amount of 

Criminal convictions which have 
become 'spent' (i.e. which have 
elapsed) do not usually need to be 
disclosed to prospective employers. 
However, there is an exception where 
the job being applied for involves 
working with children or vulnerable 
adults. In those cases, all convictions 
and cautions, regardless of how old or 
how serious, must be brought to light. 

However, the Supreme Court has now 
held that this requirement may violate 
the right to private life under Article 8 of 
the European Convention on Human 
Rights. 

The cases which led to this decision 
involved two people. T applied for a job 
at a football club and had to disclose 
details of a warning he received for 
stealing two bicycles when he was 11. JB 
had been cautioned for stealing some 
false nails and because of that was reject-
ed for a job as a Care Worker eight years 
later.

The Supreme Court held that the 
requirement for information like that to 
be disclosed was an unnecessary and  
disproportionate interference with the 
right to a private life. The criminal 
records system must be scaled back to 
"common sense levels", the court said.   
In both cases, the disclosure of warnings 
for dishonesty which were given to both 
when they were children bore no 
relationship to the aim of protecting 
children with whom they might come 
into contact as an adult.  The govern-
ment has implemented a more calibrat-
ed system now, which moves away from 
blanket disclosure.

R v Secretary of State

Keeping schtum on spent convictions  


