
 

 
 

 
 
 

 

 

June 2014

 

 

 
 

Brian Morron
Senior Partner
01473 298130

brian.morron@gotelee.co.uk

Andrew West
Partner

01473 298102
andrew.west@gotelee.co.uk

Marie Allen
Associate

01473 298133
marie.allen@gotelee.co.uk

Who to contact?

Employment Law Bulletin

Should holiday pay include 
commission?
This case has had a huge amount of publicity 
recently.

After months of speculation and anticipation, 
the Court of Justice of the European Union 
(CJEU) has decided that where a worker's pay 
includes an element of commission, that 
commission must be taken into account when 
calculating their holiday pay.  It is likely that the 
consequences of this decision will be 
enormous.

Resigning because of an employer's breach 
of contract is a big risk for the employee. 

Mr Cockram resigned when his employer had 
rejected his grievance and this, Mr Cockram 
said, was a fundamental breach of the implied 
term of trust and con�dence between the two 
of them. But rather than resign and leave 
straight away, or simply giving his 
three-months' contractual notice, he told his 
employer that he would carry on working for 
seven months. The reason was that he had no 
other job to go to and he wanted to give 
himself time to �nd other work. Could he still 
claim constructive dismissal? No, said the 
Employment Appeal Tribunal.  By giving longer 

Timing of constructive dismissal resignation

Mr Lock was a salesman who earned commis-
sion based on hours worked and sales 
achieved. He had brought a holiday pay claim 
arguing that commission should form part of 
'basic pay' in holiday pay calculations. 

He has won.  The issue now for the UK Courts 
and Tribunals is whether it’s su�cient to 
average an employee’s pay over the 12 weeks 
prior to their holiday in order to re�ect the 
commission they receive.  For the moment, if 
this a�ects you, the answer is “yes”.  The next 
issue will be the extent to which this case also 
applies to other payments such as bonuses and 
performance related pay. 

British Gas v Lock

than the minimum amount of contractual 
notice, Mr Cockram had “a�rmed the contract”.  
If he found his employer’s treatment to be so 
bad that he couldn’t reasonably be expected to 
continue working, he couldn’t then logically be 
willing to work on for four months beyond his 3 
months notice. 

But remember that, generally speaking, an 
employee who chooses to give notice may still 
be able to claim constructive dismissal if (a) the 
notice is no more than their contractual notice, 
and (b) they are resigning in response to their 
employer's fundamental breach of contract.  

Cockram v Air Products plc

We are delighted to announce the opening of our new Felixstowe o�ce at 97 
Hamilton Road, Felixstowe, IP11 7AH.  We look forward to providing our full 
range of legal services to the businesses and individuals in the area.  If you 
want to see any of our specialist solicitors at our Felixstowe o�ce, please call 
01394 283241. Or please forward this on to friends or relatives who may be 
interested.

Felixstowe team
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Boss can be a worker
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On your side, at your side
it’s got to be Gotelee

Discrimination didn't 
cause resignationIf you attended our annual update at 

Trinity Park, you’ll have known this was 
coming.  

From 30 June 2014, the right to request 
�exible working will apply to all employ-
ees with at least 26 weeks' service.  It won’t 
be limited to those with school age 

The Supreme Court has now decided 
that a member of a limited liability 
partnership can be a 'worker'.  Previous-
ly, the courts had held that Ms van 
Winkelhof – a �xed share partner in a 
law �rm – could not be protected by 
whistleblowing legislation because she 
did not have the necessary worker 
status. 

The decision is signi�cant because it now 
opens up employment law protection to a 
wider group of people, particularly those in 
legal and �nancial businesses (commonly 
LLPs), who didn't think they were entitled 
to it. 

Such organisations will now need to 
overhaul their provision of bene�ts like 
auto-enrolment, working time rights and 
unlawful deduction from wages protec-
tion and make sure these are available to 
this wider category of worker. 

Note that this case concerned whether a 
partner in an LLP could still be a “worker” 
under the Employment Rights Act.  
Remember that workers are not necessari-
ly employees – although employees are 
always workers!

Clyde & Co v Bates van Winkelhof

Discrimination will nearly always be 
grounds for constructive dismissal, if the 
employee resigns in response to it. In Mr 
Clements' case, though, an age discrimina-
tory remark was found not to have been 
the main cause of the employer's breach of 
contract that led to his resignation. This 
was signi�cant because compensation for 
discrimination-based constructive dismiss-
al is uncapped; in ordinary constructive 
dismissal it is not.  

Mr Clements was in his �fties. His employer 
was attempting to resolve problems with 
his performance by moving him to a new 
role. During the course of one of their 
meetings, his manager twice remarked 
"you're not 25 any more" (later denying  
saying this). Over the course of the follow-
ing few months Lloyds heard and rejected 
Mr Clements' grievance and announced 
that someone had been appointed to a 
role above him, meaning that he had been 
demoted. Six months after the discrimina-
tory "25" comment, Mr Clements resigned. 

The Employment Tribunal held that he had 
been constructively dismissed because of 
a course of action which accumulated and 
resulted in the "last straw" of the demotion 
announcement.   But he didn’t resign 
because of the ageist remark of six months 
earlier.  Far more had happened by the 
time of the resignation. While the "25" 
comment was an act of age discrimina-
tion, it didn't cause his constructive 
dismissal.

Clements v Lloyds Bank 

children or dependent relatives.  The types 
of requests we're likely to see are for 
home-working, part-time working and 
job-sharing. It doesn't matter why the 
employee wants to work �exibly - the 
employer must deal reasonably with their 
request can and only reject it for a small 
number of set reasons. 
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Commercial Property
catherine.abbott@gotelee.co.uk
01473 298115

Corporate Crime
hugh.rowland@gotelee.co.uk
01473 298141

Debt Recovery
holly.sadler@gotelee.co.uk
01473 298193

The Equality Act 2010 protects people 
from discrimination based on their 
religious or philosophical belief or lack 
of one. The question for the Employ-
ment Tribunal in Mr Anderson's case 
was whether his "philosophical commit-
ment to public service for the common 
good" fell within the legislative protec-
tion. 

He worked as a social inclusion o�cer at 
Chester�eld High School. When he 
became the leader of Liverpool City Coun-
cil, he arranged with the school that he 
could have time o� to ful�ll his public 
duties. He went on to be elected Mayor, 
and the school terminated his employ-
ment. This, Mr Anderson claimed, was 
direct discrimination. 

On the question of whether or not his 
belief in public service was protected by 
the Equality Act, the Tribunal held that it 
was because:

1.  Mr Anderson genuinely held the belief;.

2.  It was a belief and not an opinion or 
viewpoint based on the present state of 
information available;

3.  It was a belief about a weighty and

The broad scope of 'belief' 

substantial aspect of human life and 
behaviour;

4  The belief had a certain level of cogen-
cy, seriousness, cohesion and importance; 
and 

5. The belief was worthy of respect in a 
democratic society, not incompatible 
with human dignity and didn't con�ict 
with the fundamental rights of others. 

While the tribunal rejected his discrimina-
tion claim (a hypothetical comparator 
would have been treated in the same way), 
the case shows that "belief" can encompass 
positions which, at �rst glance, may not 
seem protected.  The de�nition of a 
religious or philosophical belief is surpris-
ingly wide.

Anderson v Chester�eld High School

There have been various cases on 
whether workers who are required to 
be 'on-call' or to sleep at their place of 
work are entitled to the National Mini-
mum Wage (NMW) for those hours. 
They may not actually be working but 
they are there and available to work if 
and when needed. 

The law isn't entirely clear on what is and 
isn't 'time-work' for the purposes of the 
NMW Regulations. The Esparon case may 
help clarify it a little. Ms Slavikovska was a 
care worker who was paid less than the 
NMW for night shifts spent at the care

home where she worked. She brought an 
employment tribunal claim, arguing that 
the hours she had put in amounted to 
'time-work' which attracted the NMW. 
('Time-work' is di�erent from time spent 
'on-call', which won't in its entirety amount 
to working time.)

The Employment Appeal Tribunal held that 
Ms Slavikovska's sleep-in shifts were 
'time-work'. In cases like this, the circum-
stances are important and the tribunal will 
look carefully at what exactly the worker is 
required to do and when during the course 
of the shift and, crucial to MsSlavikovska's  

case, why the employer needs the worker 
to be there during the night. 

Like most, (if not all) care homes Esparon 
was legally required to have sta� in the 
facility at all times, so Ms Slavikovska was 
helping her employer discharge that 
obligation. That swung the decision in her 
favour. Even though she may not have 
always been actually working (she may 
have been sleeping), she was still entitled 
to the NMW during those hours because 
of the requirement that she be on the 
premises.

Esparon v Slavikovska

Care worker's working time


