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Employment Law Update

March 2015

Welcome to our March Newsletter.  For 
those of you who attended our annual 
Employment Law Update at Trinity Park, we 
hope that you enjoyed it – and you might 
recognise two of the cases in this month’s 
newsletter from our presentations – it just 
goes to show how “hot o� the press” it was!  

If you missed it, we will be putting YouTube 
links to the talks on our website shortly, but for 
a little taster of what some of our delegates 
made of it, click on the link on the main email.

If you missed out this year, register for next 
year’s update by e-mailing lesley.bret-
t@gotelee.co.uk. We’ll be con�rming next 
year’s date and venue shortly.

We’re also hosting a stand at the Anglia 
Business Exhibition at Trinity Park on 
6th May 2015.  If you’ve not been before, 
it’s a great opportunity to meet and 
network with a range of local businesses.  
We’ll be running clinics too – and it would 
be great to see you there.  If you’re interest-
ed, you can register to visit by following 
this link www.angliabusinessexhibition.-
co.uk
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Eggstra days o�!

Sending email was repudiatory breach

If you run an April to March holiday year and your contracts 
provide for 20 days’ annual leave plus bank holidays (of 
which there are eight) then the dates on which Easter falls 
mean you’ll have to do some adjusting. This year, Good 
Friday and Easter Monday fall on 3 April and 6 April. Next 
year, they’ll be on 25 March and 28 March. Two Easters fall 
within one holiday year. But in 2017, Easter returns to April.

So for the holiday year 2015/16, there will be ten bank 
holidays.  Conversely, in 2016/2017, there will only be six 
bank holidays.  In that year, therefore, some employers will 
need to allow two extra days’ leave to ensure that full time 
employees get twenty eight days holiday in total. 

Remember this will only a�ect you if your holiday year 
begins on 1 April and if your full time employees get 20 
days plus bank holidays. 

With Easter being a movable feast, it keeps us on our toes. 
And that’s certainly going to be the case for some employ-
ers over the next few years as they’ll have to accommodate 
employees’ eggstra days o�. Here’s why:

Mr Williams was employed by Leeds United Football Club 
as technical director when he was given notice of redun-
dancy. His contract would terminate at the end of his 
12-month notice period (as the Club later agreed), or earli-
er if he was guilty of gross misconduct.

Shortly after receiving his redundancy notice, he was summar-
ily dismissed on the grounds that �ve years earlier he had sent 
obscene and pornographic material from his work email 
account to a friend. It was later discovered that Mr Williams 
had also forwarded the email to two other people – one of 
whom was a female receptionist at Leeds. 

He claimed wrongful dismissal, arguing that what he had 
done was not serious enough to amount to a fundamental 
breach of contract. The High Court held that it was. It was 
conduct which breached the implied term of mutual trust and 
con�dence between Mr Williams and the Club. Relevant to this 
conclusion was:

- Mr Williams’ seniority
- the nature of the images 
- the fact that images were sent by a senior manager to 
                 a junior female employee 
- potential reputational damage: dissemination of the 
                 images was readily identi�ed with the Club. 

In this case, it didn’t matter that Mr Williams had not been 
given a copy of the Club’s internet policy. It ought to have 
been obvious to him – a member of senior management – that 
the 

Club’s email system should not be used to send obscene or 
pornographic images, the High Court held.  So the Club had 
been entitled to dismiss him without notice, and Mr 
Williams’ claim failed. 

One interesting point in this case was the Court’s �nding 
that before dismissing him the Club had decided not to pay 
Mr Williams during his notice period and was actively 
looking for evidence of gross misconduct. Those facts didn’t 
prevent the Club dismissing Mr Williams summarily when it 
discovered the misconduct, said the High Court. Nor did 
they prevent the Club from relying on misconduct discov-
ered after dismissal in order to justify it. 

Williams v Leeds United Football Club
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Victimisation compensation reduced

Welcome to our March Newsletter.  For 
those of you who attended our annual 
Employment Law Update at Trinity Park, we 
hope that you enjoyed it – and you might 
recognise two of the cases in this month’s 
newsletter from our presentations – it just 
goes to show how “hot o� the press” it was!  

If you missed it, we will be putting YouTube 
links to the talks on our website shortly, but for 
a little taster of what some of our delegates 
made of it, click on the link on the main email.

If you missed out this year, register for next 
year’s update by e-mailing lesley.bret-
t@gotelee.co.uk. We’ll be con�rming next 
year’s date and venue shortly.

It’s thought that between 5 – 20% of mileage claims 
submitted by employees are either overestimated or 
completely �ctitious.  

If you discover that an employee has been deliberately 
submitting in�ated mileage claims, that’s likely to severely 
damage your trust in them.  You would be justi�ed in 
considering dismissal in those circumstances, but you still 
have to follow a fair procedure �rst, and investigate – even if 
you think it’s an open and shut case.

Sometimes there will be multiple mileage claims going 
back months, maybe even years.  How much investigation 
do you have to go into in cases like these? A great deal 
hinges on what is discovered, and what could be discov-
ered, by carefully looking into all the circumstances. 

Mr Shrestha was a mobile worker; he travelled by car to visit 
clients in their homes. When his mileage claims were audit-
ed, it was suspected that he had been over-claiming.  His 
mileage was signi�cantly higher for each journey than that 
given on the AA route-�nder.  And much higher than similar 
claims made in previous years.   At his disciplinary hearing 
he explained that the high mileage was due to di�culties in 
parking, one-way road systems and roadworks.

The employer did not go through each speci�c journey with 
Mr Shrestha and analyse his explanations for the additional 

mileage on each of them.  Two journeys were speci�cally 
explored. Mr Shrestha’s explanations for those weren’t 
credible.  In one case he’d have had to have parked so far 
away from the client, it would have been closer for him to 
walk from the o�ce... On the other, one way systems were 
taken into account by the route-�nder. This, plus the fact 
that every journey was well above the AA suggested 
mileage, meant that it didn’t seem possible that they could 
all be justi�ed in the way Mr Shrestha had sought to do. He 
was dismissed without notice.

Mr Shrestha claimed unfair dismissal, arguing that the 
employer’s investigation was not adequate.  He lost his 
claim. While an employer must consider every defence an 
employee puts forward, the extent to which these must 
each be investigated depends on the circumstances. You 
have to look at the investigation as a whole – and here, the 
investigation was thorough enough.

This looks like a sensible decision - but it is being appealed. 
In the meantime it’s still important to make sure that any 
disciplinary investigations you carry out are thorough.  If 
you would like assistance on these sorts of issues, why not 
think about our HR Retainer?  All the advice and support 
that you need, for a �xed monthly fee. 

Shrestha v Genesis Housing

Go on for miles....

Successful claimants don’t always get the compensa-
tion they think they’re entitled to. One reason is the 
possibility of awards being reduced to re�ect the part 
the claimant played in what happened to them. 

In the Das case, it came down to how likely it was that the 
claimant would have got the job he felt he had been denied 
the opportunity of getting.  

The claimant was a doctor who had previously worked for 
the Health Board. The employment relationship had been 
rocky. Some years after having resigned, he applied for a 
number of roles at the Health Board, all of which were 
unsuccessful. On his �nal job application, he was the only 
applicant and he was actually shortlisted, but then the 
vacancy was withdrawn before he could be interviewed. 

There was concern that if he wasn’t o�ered the job then he 
would claim discrimination. There was also a re-organisa-
tion underway, and the Health Board might have decided 
not to �ll the vacancy in any event. 

The tribunal held that Mr Das had been subjected to 
victimisation. But it reduced his compensation by 90% on 
the basis that he had only a 10% chance of being appoint-
ed in that role. The Employment Appeal Tribunal upheld 
that decision. It was signi�cant that the Health Board was 
considering a re-organisation which would remove the 
post.

As we highlighted at our annual update, even if you �nd 
yourself in a situation where a claim is likely to succeed, we 
can help you in most cases to keep the compensation 
�gure down.

Das v Ayrshire & Arran Health Board
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Another look at employee status
Mr Stack was a company director who had no formal 
employment arrangement with Ajar-Tec and no contract.  
He had other business interests, and he wasn’t paid for the 
work he did. 

Following a dispute with his co-directors, he was removed as a 
director of the company.  He claimed unfair dismissal.  The case 
has rumbled on – last year, the Employment Appeal Tribunal 
decided that he wasn’t an employee, on the basis that there 
couldn’t be a binding employment contract if he wasn’t being 
paid. 

The Court of Appeal has now reversed that decision: Mr Stack 
is both an employee and a worker. The lack of remuneration 
terms wasn’t fatal to his employee status. The nature of the 

agreement between Mr Stack and his co-directors was that 
they accepted some obligation to work for the company. In 
view of the way the three directors worked together, a remu-
neration term could be implied, and that created enforcea-
ble obligations between the parties.  Draft employment 
contracts had even been issued, but not signed.

This case once again brings to light the thorny issue of 
employment status. Its main message is that you mustn’t 
assume that people in your organisation who may not work 
under conventional terms will not be classed as employees.

Take advice before you take action - it could save you a great 
deal of time and expense. 

Stack v Ajar-Tec

Constructive dismissal is time-sensitive. If an employee 
waits too long after the alleged breach of contract before 
resigning – and if they show an intention for the employ-
ment relationship to continue - the likelihood is that their 
claim will fail. That’s because they will have been taken to 
have treated the contract of employment as still valid 
and continuing. 

That’s what happened to Ms Mari, a systems support analyst 
at Reuters. She had been o� work for �ve months with stress, 
anxiety and depression. When she returned, her previous 
work area had been reallocated and she had to hot desk. She 
was continually given work which was well below her level of 
expertise and was badly treated by colleagues. She raised a 
grievance but that didn’t resolve the situation. She then went 
on sick leave with stress and depression. 

She wrote to the company complaining about her treatment. 
In the letter she said:

“Despite bringing my concerns to management numerous 
times, I do not feel that the company has taken my complaints 
seriously or have acted with the intention to abide by the term 
of mutual trust and con�dence. Please accept this letter as 
con�rmation that I will no longer tolerate this situation and I 
am now considering my position. However, I am still not well 
enough to directly deal with this situation or conduct a 
grievance. When I am well enough, I will be in contact again."  

A year and a half later, she resigned and claimed that she had 
been forced to do so by her employer’s behaviour. The 
Employment Appeal Tribunal held that the tribunal was right 
to have found that by accepting sick pay and requesting PHI 
(among other things) she had shown an intention for her 
contract to continue.  As she had a�rmed the contract, there 
was no constructive dismissal.

Mari v Reuters

No smoke without �re?

It was only a matter of time before electronics got its clever 
bionic �ngers on cigarettes. Now e-cigarettes are every-
where – including at work. 

How many employers have amended their smoking policies to 
cover e-smoking? It’s a real issue. “Vaping” has earned itself a 
place in company rules.

How many employers have amended their smoking policies 
to cover e-smoking? It’s a real issue. “Vaping” has earned itself 
a place in company rules. 

This point was highlighted by a tribunal in Insley v Accent 
Catering. A school catering assistant was accused of using 
her e-cigarette in full view of pupils. She resigned before her 
disciplinary hearing and brought a constructive dismissal 
claim. It failed because the tribunal said that the employer 
had acted properly. But the tribunal made it clear that had 
Ms Insley been dismissed then the school’s smoking policy 
would have become relevant (and dismissal might have 
been unfair). In this case, while the policy prohibited smok-
ing on school premises, it didn’t say the same about the use 
of e-cigarettes. 

If you do one thing today, look at updating your policy and 
decide whether you need to limit the use of e-cigarettes in 
the workplace. A good starting point would be to consult 
sta�.


