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Employment Law Bulletin

Big changes introduced 
this month

Welcome to the May newsletter.  As 
always, there’s plenty you need to know 
about, starting with some really big 
changes indeed…

The big news this month is that Acas early 
conciliation is now compulsory. 
 

From 6th May, anyone who wants to bring a 
claim in an employment tribunal must �rst 
submit an early conciliation form to Acas (it's 
been optional since April). 

There's one proviso – and it's a big one. It's that 
both parties must agree to conciliate. No one 
can be forced into it. So 'compulsory' in one 
sense, but still a little voluntary.  The compulso-
ry aspect is really little more than the employee 
having to tell Acas that they’re planning to 
bring a claim.
 

Our view? Conciliation is well worth a shot.  It 
gives employers a chance to avoid litigation by 
settling cases before positions become 
entrenched.  You should still take legal advice 
before o�ering to settle any potential claim.  
After all, you need to know what the claim is 
really worth and whether the individual is likely 
to risk paying the fee of £1200 which he or she 
will have to �nd if they genuinely intend to 
lodge a claim.  If you’re contacted by Acas 
asking you how much you’re prepared to pay, 
give us a call.

Tribunal �nes
If a case does end up in the Tribunal there’s now 
an extra sting in the tail.  Employers face a �ne 
of between £100 and £5,000 where the case 
involves 'aggravating features' (eg a �agrant 

unfair dismissal). The penalty will be  calculat-
ed as 50% of any �nancial award made to the 
Claimant by the tribunal, subject to a £5,000 
maximum. The �ne will be reduced by 50% if 
it's paid within 21 days.  The �ne, incidentally, 
goes to the Government, not the employee.  
We’re inclined to think that these �nes will be 
the exception rather than the rule.

Increase in compensation limits
New compensation limits apply to dismissals 
that take e�ect on or after 6th April. The maxi-
mum for a week's pay (for calculating redun-
dancy payments and the unfair dismissal basic 
award) rises to £464. The compensatory award 
cap for unfair dismissal increases to £76,574 or 
one year’s gross pay (whichever is the lower).

No more discrimination questionnaires
Statutory discrimination questionnaires are 
being abolished as part of the government's 
cutback on employment law red tape. These 
were a way of aggrieved employees who 
alleged discrimination gleaning information 
from their employers in support of a claim. 
Employers who didn't comply faced the possi-
bility of an adverse inference being drawn at a 
subsequent hearing.

So, employees who allege that discrimination 
took place on or after 6th April will not have 
this questionnaire procedure in their armoury. 
But it will still be possible for employees to ask 
questions of their employer in the normal 
course of their claim, and employers will 
generally be advised to answer them other-
wise a Tribunal may still be inclined to infer 
that the reason the employer isn’t answering 
the questions is because they don’t like the 
answers.  Acas has issued some useful 
guidance on this.
http://www.acas.org.uk/media/pdf/m/p/
Asking-and-responding-to-questions-of-
discrimination-in-the-workplace.pdf

New rates of pay
From 6th April some important 
statutory pay increases take e�ect:
-Maternity, paternity (ordinary and 
additional) and adoption pay 
increases to £138.18.
-Statutory sick pay is £87.55.
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Employers who require employees to 
disclose 'spent' convictions could be 
committing a criminal o�ence. 

New rules on the rehabilitation of ex-of-
fenders have come into force. They reduce 
the period of time after which an o�ence 
becomes 'spent' (no longer counts) and 
doesn't need to be disclosed. There are 
some exceptions – mainly jobs involving 
contact with vulnerable adults and 
children – but on the whole people will be 

able to put their past behind them far more 
quickly and be treated as though their 
convictions never happened. 

Employers should tread carefully here. It's 
wrong to refuse to employ someone, or 
dismiss someone, based on a spent convic-
tion. And in most cases, it's now wrong to 
ask job applicants about spent convictions 
or cautions. Remember, too, that criminal 
convictions are 'sensitive personal data' 
under the Data Protection Act.

New law on spent convictions

Whistleblowing laws protect people who 
make certain qualifying disclosures from 
being dismissed or treated adversely by 
their employer as a consequence. Where 
an employee is dismissed for having 
blown the whistle, that dismissal will be 
automatically unfair and there is no cap 
on the amount of compensation that can 
be awarded by a tribunal. 

The issue in Panayiotou v Kernaghan was 
whether the employee was dismissed 
because he had made protected disclo-
sures, or because he had refused to let 
issues relating to those disclosures lie.  It 
can be a very �ne distinction.

Mr Panayiotou was a police o�cer. He had 
made a number of protected disclosures 
about his colleagues' treatment of victims 
of crime and, on the whole, his complaints 
were well-founded. 

Mr Panayiotou believed that action hadn't 
been taken to remedy the issues and so he 
began to take matters into his own hands. 
That made him increasingly di�cult to 
manage, according to his employer, and he 
was eventually dismissed. He claimed 
automatically unfair dismissal. 

The tribunal (and the Employment Appeal 
Tribunal) held that Mr Panayiotou had been 
badly treated, but not because he had 
made protected disclosures. The reason was 

his employer's frustration with him. 
While that was linked to the disclosures, 
it wasn't the same thing. So the claim 
failed.
Employers should be clear about their 
reason for bringing employment to an 
end. Avoid a claim like Mr Panayiotou's 
by stating explicitly that it is the employ-
ee's behaviour, not their protected 
disclosure, which gives grounds for 
dismissing.  It helped the employer in 
this case that it had upheld his 
complaints, so that there was no “cover 
up” being alleged.

Panayiotou v Kernaghan 

TUPE change
A new rule applies to TUPE transfers 
that take place on or after 1 May.  

It used to be the case that a transferor 
had to give a transferee information 
about the employees who would be 
transferring not later than 14 days 
before the transfer. That information 
includes the names of all transferring 
employees and details of any discipli-
nary action taken against them or 
grievances or legal action they have 
brought. 
 
The 14 day period has been extended to 
28 days before transfer. In practice this 
means more time for the transferee to 
plan and to take issue with the informa-
tion they're being given. 
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Inspection of employees' computers ordered

unfair dismissal). The penalty will be  calculat-
ed as 50% of any �nancial award made to the 
Claimant by the tribunal, subject to a £5,000 
maximum. The �ne will be reduced by 50% if 
it's paid within 21 days.  The �ne, incidentally, 
goes to the Government, not the employee.  
We’re inclined to think that these �nes will be 
the exception rather than the rule.

Increase in compensation limits
New compensation limits apply to dismissals 
that take e�ect on or after 6th April. The maxi-
mum for a week's pay (for calculating redun-
dancy payments and the unfair dismissal basic 
award) rises to £464. The compensatory award 
cap for unfair dismissal increases to £76,574 or 
one year’s gross pay (whichever is the lower).

No more discrimination questionnaires
Statutory discrimination questionnaires are 
being abolished as part of the government's 
cutback on employment law red tape. These 
were a way of aggrieved employees who 
alleged discrimination gleaning information 
from their employers in support of a claim. 
Employers who didn't comply faced the possi-
bility of an adverse inference being drawn at a 
subsequent hearing.

So, employees who allege that discrimination 
took place on or after 6th April will not have 
this questionnaire procedure in their armoury. 
But it will still be possible for employees to ask 
questions of their employer in the normal 
course of their claim, and employers will 
generally be advised to answer them other-
wise a Tribunal may still be inclined to infer 
that the reason the employer isn’t answering 
the questions is because they don’t like the 
answers.  Acas has issued some useful 
guidance on this.
http://www.acas.org.uk/media/pdf/m/p/
Asking-and-responding-to-questions-of-
discrimination-in-the-workplace.pdf

Time limit in reasonable adjustment cases
Claimants have three months from the 
date of a discriminatory act in which to 
bring an employment tribunal claim. 
But some discriminatory acts are ongo-
ing; they don't begin and end on 
particular dates. What does that mean 
for claims deadlines? 
 

The Employment Appeal Tribunal (EAT) 
has considered the case of Ms Jamilwhose 
claim, her employer argued, wasout of 
time because it was brought more  than

The courts recognise that commercial 
con�dentiality is a serious business. 
Judges dislike attempts by individuals 
to take and use information which 
doesn't belong to them. 

Ms Thurley and Ms Buckley were employ-
ees of Warm Zones who left to work for a 
competitor. It transpired that while they 
were still working for Warm Zones, they 
had sent emails that suggested that they 
would share details of Warm Zones' pains-
takingly and expensively compiled 
customer database with their new 
employer. Warm Zones successfully 
applied for an injunction to have the 
employees' personal computers inspected 
to establish the extent of their con�denti-
ality breach.

The High Court didn't accept the employ-
ees' contention that their emails had 
merely "talked up" the information they 
had. The company had spent a long time  
working up its database and it was  

commerially valuable, containing informa-
tion which wasn't in the public domain. 
The court's decision was  in�uenced by the 
fact that Warm Zones o�ered to pay for the 
inspection. It was also in�uenced by the 
fact that the employees' contracts 
contained a con�dentiality clause but no 
restrictive covenants; that meant that the 
injunction application was focused on 
securing the con�dential information and 
not to restricting other activities.
 

Anyone who has applied for an injunction 
to force an employee (or ex-employee) to 
do, or not do, something will know that it's 
not an easy process. It involves a real 
balancing act between the company's 
business interests and a person's right to 
use acquired skills and knowledge in the 
open market.  In this case the Court 
accepted the value in Warm Zones' con�-
dential information and granted an injunc-
tion to prevent its misuse.

Warm Zones v Thurley and another

Employees can still be blameworthy in constructive dismissals
Sometimes things happen at work 
which make it impossible for employ-
ees to carry on in their job. Construc-
tive dismissals generally cast employ-
ers in a bad light. But what about 
where an employee's conduct in the 
lead-up to the dismissal was question-
able? Can that be taken into account, 
as it can in standard unfair dismissal 
cases?

The Employment Appeal Tribunal (EAT) 
has made it clear that in some construc-

She won at tribunal and at the EAT. Howev-
er, the EAT said that when it came to the 
question of compensation, the tribunal 
should have taken Ms Law's conduct into 
account. While in this case her actions 
didn't justify a reduction, the EAT went on 
to say that while it may be rare, it is perfect-
ly possible for such a reduction to be 
made.

Frith Accountants v Law 

tive dismissal cases tribunals can reduce a 
claimant's compensation to re�ect their 
contribution to their dismissal. 

Ms Law worked for a �rm of accountants. 
There were issues relating to her perfor-
mance. She refused to accept that she had 
made some mistakes and was quite 
incoherent in her explanations. Her 
employer raised the issue with her son. 
MsLaw was horri�ed, resigned and 
claimed constructive dismissal.
  

three months after the alleged discrimina-
tion. 

Ms Jamil su�ered from rheumatoid arthri-
tis. Her daily commute to work was more 
than one hour each way. She requested 
relocation to an o�ce nearer her home 
but her employer refused. Crucially, the 
employer mentioned that that decision 
could be reviewed and it added Ms Jami 
name to a 'continuing interest' list of 
employees who were looking to relocate.

The EAT held that the employer's refusal to 
make any adjustment was an ongoing act 
because it was subject to review. Had the 
employer speci�ed that its decision was 
�nal, and there was no list, then the 
three-month claim deadline would have 
started running from the date of that refus-
al. In Ms Jamil's case, time would begin 
ticking from the date on which the review 
period came to an end.

Secretary of State for Work and Pensions 
v Jamil 
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contractually obliged to work overtime 
or not.

This was a change from what employers 
had previously been advised, namely to 
base holiday pay on basic pay and contrac-
tual overtime only. 

  

The issue is on its way to the Employment 
Appeal Tribunal (EAT). So why are we 
talking about this now? Because if the 
decision is upheld then employers will 
faceclaims for holiday pay arrears going 
back up to six years, and the cost to some 
could be signi�cant. 

In a few months' time, when the EAT has 
decided the issue (subject to any further 
appeal!) then we'll be in a better position 
to assess the e�ects of the Neal case. But 
until then employers are faced with a 
di�cult decision – and the appropriate 
course of action may vary according to 
your circumstances.  Some employers 
may want to follow the Neal decision and 
factor non-contractual payments like 
voluntary overtime and premium 
payments into their holiday pay calcula-
tions.  If you are able to include all 
overtime in the calculation of holidaypay 
and do so from now on, this would have 
the potential to limit the risk of back-dat-
ed claims as the employees  would be 
obliged to bring such claims within three 
months of the most recent holiday 
payment which had been inaccurately 
calculated.  It is, however, a risk, because 
the appeal in Neal could go either way 
and if the employer wins, you would have 
changed the amount you pay unneces-
sarily.  It is a di�cult decision – and 
depends on the number of employees 
you have and how long they have been 
with you.  If you’re concerned about this, 
do contact one of the team.
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Does holiday pay include non-contractual 
overtime?  
-A dilemma for employers

It's been reported that claims by sta� 
in the House of Commons including 
caterers, librarians and clerks have 
cost more than £91,000 in legal costs 
alone since the middle of 2010. 

According to the Hu�ngton Post UK, 16 
claims went to employment tribunal with 

And �nally....
claimants alleging victimisation, unfair 
dismissal and discrimination.

We’re reluctant to draw conclusions from 
this about working conditions in the 
Mother of Parliaments but we all read the 
newspapers ….  It is tempting to say to our 
legislators: 

“Physician, heal thyself!”

In Neal v Freightliner an employment 
tribunal held that non-guaranteed over-
time should be included in holiday pay 
calculations. They held that Mr Neal's 
'voluntary' overtime was intrinsically 
linked to the performance of his role and 
it was irrelevant whether he  was 


