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Who to contact?

Employment Law Bulletin

Welcome to the September edition of our 
monthly employment law newsletter.
Summer is over.  We're not talking about the 
sun and the general good cheer (although 
they're very welcome!). It's the feeling that 
those six weeks or more of school holidays 
are a corporate hiatus. For many organisa-
tions, business slows down as annual leave 
fever grips the country. 

As children are back at school and families 
get back to some semblance of routine, it's a 
good time for employers to do the same.

Why not inject some fresh ideas and order 
into things? Review your contracts, update 
your appraisal system, invite suggestions for 
better sta� engagement. We’d be delighted to 
help you.  Why not think about the bene�ts of 
our HR Retainer?  This allows you to take 
advice on any HR or employment related issue 
for a �xed annual cost.  Peace of mind that you 
are taking expert, local advice; peace of mind 
that you won’t receive unexpected bills.

Important change for companies 
which employ drivers
A reminder for any organisations who 
employ drivers, as from 10 September 
2014, all professional drivers (essentially 
lorry, bus and coach drivers) need to carry 
a Driver's Quali�cation Card (DQC). 

To get this, they must pass the Drivers Certi�-
cate of Professional Competence (CPC) – and 
it will be a criminal o�ence to drive without it. 
Organisations could also �nd themselves 
criminally liable if their drivers drive in breach 
of the CPC requirement. Companies and their

directors could be �ned up to £1,000 each, 
and the business' operator licence could be 
threatened. 
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What the HR consultant says goes
Be aware that a consultant can say things in your name 
which  bind you legally, even if they didn’t have your 
authority.  In this case, twelve Council sta� members 
had taken issue with their pay grade and level of pay. 
They raised a grievance about their employer's inaction 
during the process.  The Council engaged an external 
HR consultant to investigate the grievance. 

The consultant was authorised to write to the employees 
with the outcome of their grievance, but not to determine 
their pay. However, in her letter she mistakenly told them 
that they had been placed on a higher grade salary. 

The Employment Appeal Tribunal held that although the 
consultant didn't have actual authority to increase the  

grade, her letter bound the Council to pay the higher salaries. It 
had contractual e�ect. The employer had authorised the 
consultant to answer the employees' grievance and so the 
e�ect of her letter was as if the employer had written directly to 
the employees.

There's a lesson here about setting boundaries and keeping an 
eye on what's being done on your behalf by external contrac-
tors. Be clear about what a third party is and isn't authorised to 
do in this sort of situation. A good way of looking at this is 
through the eyes of an employee; if they were to receive a letter 
on company paper, for example, then it would be reasonable 
for them to assume that it was o�cial and binding.

Hershaw v She�eld City Council 

Employer's liability for disclosures to police
Mr Camurat's settlement agreement contained an 
agreed reference. It was mostly positive, except for a 
mention of his �nal written warning for an incident 
involving the con�scation of a pupil's mobile phone. 

It's usually the case that a reference is enough to inform 
future employers about past performance – and former 
employers must tread very carefully in departing from the 
terms of an agreed reference. But in Mr Camurat's case, the 
issue concerned a safeguarding disclosure that his former 
employer was required to make to the authorities. 

The information Thurrock gave to the police included 
details of allegations that Mr Camurat had used 

inappropriate force in the classroom. Those details became part 
of an Enhanced Criminal Record Check (ECRC) which led to Mr 
Camurat losing his new job and being unable to get another. He 
fought for �ve years to get the ECRC cleared, which it eventually 
was. 

Mr Camurat claimed that Thurrock owed him a duty of care 
when making this safeguarding disclosure. He lost his case. The 
Court held that if there were such a duty of care it would 
discourage people from providing safeguarding information in 
good faith to the police. 

Mr Camurat has been given permission to appeal the decision, 
so this might not be the last word.

Melik Camurat v Thurrock Borough Council
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Adjusted scoring for disabled employees

Mr Dominique su�ered a stroke. It resulted in him making 
mistakes at work and having di�culty with using comput-
ers. 

  

A redundancy process ensued and Mr Dominique was selected 
based on productivity and accuracy criteria. Should his scores 
have been adjusted to take into account his disability? And did 
the employer fail in its duty to make reasonable adjustments 
even though making those adjustments would have made no 
di�erence to the outcome?

Yes and yes, said the Employment Appeal Tribunal. Mr 
Dominique was put at a substantial disadvantage by his 
employer's selection criteria, and a reasonable adjustment 
would have been to adjust the scores (but not necessarily to 
score Mr Dominique highest in his pool). Because it hadn't 
done this, the employer was liable for disability discrimination, 
attracting an injury to feelings award.

The lesson to take from this case is that it's important to make 
reasonable adjustments even where making them will still 
result in dismissal. Dismissal isn't the only detriment an 
employee can su�er; injury to feelings attracts its own award. 

Dominique v Toll Global Forwarding Ltd

Body art discrimination – a step tattoo far?

The boundaries of discrimination law are being tested all 
the time. As more classes of people gain protection, 
others naturally seek it out. 

Stories like those of Jo Perkins hit the headlines every now 
and again. Her contract was terminated because she hadn't 
covered up a four-inch butter�y tattoo on her foot. This 
contravened the "no visible inking" policy which many 
employers have in place. 

It's a di�cult one for businesses, keen to protect their brand 
image. There is a risk of appearing to be out of touch, sti�ing 
individuals' freedom of expression. But in reality tattoos aren't 
always well received, particularly when it comes to certain 
types of customer-facing jobs.

The bottom line is that there is no speci�c legal protection 
from being dismissed (or su�ering another detriment) simply 
for having a tattoo. It's for employers to introduce the right 
policies in the right way and to follow the correct disciplinary 
procedures when a tattoo becomes an issue. 

 

And a word of caution: remember that while many tattoos are 
fashion statements, others can be deeply symbolic, religious 
requirements or cultural norms. In those types of cases, anti-dis-
crimination protection kicks in – and that really needs to be 
handled carefully.
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Debt Recovery
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Heavier sanctions at appeal stage?
Disciplinary appeals exist for an employee's bene�t. So it 
would seem odd if the sanction already imposed could be 
increased at that stage in the process. Might employees 
who choose to appeal be shooting themselves in the 
foot?  This was considered in the case of McMillan v 
Airedale NHS Foundation Trust.

Ms McMillan was a consultant employed by the NHS. She 
appealed, unsuccessfully, against her �nal written warning 
for misconduct.  The Trust informed Ms McMillan that an 
internal appeal panel would re-hear the evidence and would 
be entitled to uphold or reverse the decision, or reduce or 
increase the sanction. Ms McMillan became worried that her 
warning would nevertheless become a dismissal, because 
the panel had indicated that her actions were seen as very 
serious and they questioned how tenable her position was.  
So before the appeal panel had �nally decided the outcome, 
she obtained a High Court  injunction stopping the Trust 
reconvening the hearing. 

The Court of Appeal upheld the High Court's decision to 
grant the injunction, saying that if employers want the power 
to increase sanctions on appeal then this must be clearly  set 

out in their disciplinary procedure (and it was not in the 
disciplinary procedure in this case). 

The Trust was not entitled to increase the sanction, the Court 
said, because the right to appeal is for the employee's bene�t 
or protection; employees would otherwise be deterred from 
appealing at all. Furthermore, if a warning were increased to 
dismissal then the employee would have no right to appeal 
against that dismissal because the end of the internal process 
road had been reached.
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inappropriate force in the classroom. Those details became part 
of an Enhanced Criminal Record Check (ECRC) which led to Mr 
Camurat losing his new job and being unable to get another. He 
fought for �ve years to get the ECRC cleared, which it eventually 
was. 

Mr Camurat claimed that Thurrock owed him a duty of care 
when making this safeguarding disclosure. He lost his case. The 
Court held that if there were such a duty of care it would 
discourage people from providing safeguarding information in 
good faith to the police. 

Mr Camurat has been given permission to appeal the decision, 
so this might not be the last word.

Melik Camurat v Thurrock Borough Council

Warnings and past o�ences
Employers often get confused about what they can and 
can't take into account during the disciplinary process. In 
Sweeney (deceased) v Strathclyde Fire Board, the Employ-
ment Appeal Tribunal (EAT) looked at a situation in which 
an employer had factored into its dismissal decision a 
later warning the employee had received.

Mr Sweeney was a �reman. In July 2010 he was charged with 
assaulting his wife. One month later he was given a �nal 
written warning for unauthorised absence from work. In 
March 2011 he was sentenced to community service for the 
assault.

The �re service investigated the conduct (the assault) that 
had led to the criminal sentence. Rather than give Mr 
Sweeney a �nal written warning for that, his employer 

dismissed him – it took into account the �nal written warning 
for unauthorised absence, even though it post-dated the 
assault. 

The EAT held that the employer was entitled to look at Mr 
Sweeney's entire employment record when considering 
dismissal. It didn't matter that the written warning was for later 
misconduct; the fact that it had been issued could be taken into 
account in the disciplinary process. 

This is, in some ways, an odd case.  Other decisions have cast 
doubt on whether an employer can dismiss an employee for a 
second o�ence if it did not amount to gross misconduct and 
the o�ence occurred before the individual had been given a 
�nal written warning for a subsequent o�ence.  This case could 
be decided di�erently if appealed.


