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Employment Law Update

April 2015

April spells the time for some employment 
law changes.

The most headline-grabbing of these was the 
new right for qualifying parents to take shared 
parental leave, which we discussed last 
month. And there are other family-friendly 
provisions in force now, including surrogate 
parents’ eligibility for leave, and wider rights 
for adoptive and other parents. 

Since 6 April, people who adopt a child don’t 
need to have 26 weeks’ continuous service 
before being able to take adoption leave.  
From the same date, parents of any child 
under the age of 18 have the right to take

unpaid parental leave. Previously only those 
with children aged �ve and under, or with a 
disabled child, had this entitlement.

Then there are the annual increases in statu-
tory pay. Maternity, paternity and adoption 
pay has gone up to £139.58 per week. That 
rate also applies to shared parental leave.  
Statutory sick pay has increased to £88.45 
per week.

Finally, a week’s pay for calculating redun-
dancy pay and the unfair dismissal basic 
award has increased to £475, and the maxi-
mum compensatory award for standard 
unfair dismissal has shot up to £78,335. 

Be careful what you ask for
Since 10th March there is a new o�ence that 
will bite some employers.

Under the Data Protection Act, it’s now a crime 
to ask someone to exercise their subject access 
rights to reveal data held about them by some-
one else and to reveal that data to a person. In 
other words, you could be prosecuted if you ask 
an employee, a job candidate or a contractor, 
for example, to request and disclose informa-
tion about their convictions and cautions. 

This doesn’t mean that employers will always 
be denied access to these sorts of details. But 
you should use the checks available through 
the Disclosure and Barring Service rather than 
forcing someone to make a data subject access 

request. The latter is seen as an unfair way of 
an employer getting more information than 
they’re entitled to. That’s because subject 
access requests don’t distinguish between 
spent and unspent convictions and so result 
in disclosure of all personal information 
(with a few exceptions).
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What does and doesn’t amount to a disability is hotly 
debated, as equality law continues to develop. The 
Metroline case centered around whether a type of 
diabetes that was controlled by diet satis�ed the 
legal de�nition of 'disability'. Was it an impairment 
which had a substantial and long-term e�ect on the 
claimant’s ability to carry out normal day-to-day 
activities? 

Mr Stoute (yes, that was his name) was a bus driver. He 
had Type 2 diabetes, which he controlled mainly by 
avoiding sugary drinks. After he was dismissed for gross 
misconduct he brought several claims, including disabil-
ity discrimination, against his employer. The tribunal 
found that he was disabled, but dismissed his claims. 
Nevertheless the issue of whether or not his diabetes 
was a disability proceeded to the Employment Appeal 
Tribunal (EAT). 

It overturned the tribunal’s decision. Type 2 diabetes isn’t 
automatically a disability. If it were, it would mean that 
people with conditions like nut allergies or lactose 
intolerance would also be considered to be disabled, the 
EAT said. A condition that was controlled by a small 
change in diet was not a long-term condition that 
restricted the claimant’s ability to carry out ordinary 
day-to-day tasks.  

This doesn’t mean that Type 2 diabetes will never amount 
to a disability. In this case, it simply came down to the EAT’s 
conclusion that abstaining from sugary drinks was not a 
substantial adverse e�ect on day-to-day activities caused 
by the diabetes.

Metroline Travel v Stoute 

Diet-controlled diabetes wasn’t a disability

basic salary and didn’t take account of the variable monthly 
commission he earned. That meant that he earned less 
during annual leave than at other times of the year because 
he wasn’t able to make sales.  He argued that this infringed 
the Working Time Regulations.

The case was referred to the Court of Justice of the European 
Union (CJEU) which decided that a worker should, as a matter 
of law, have their commission included in their holiday pay. In 
February this year Mr Lock was back at the tribunal for a 
decision on the e�ect of the CJEU’s decision on his case and 
on the many others in its wake. 

The tribunal has held that Mr Lock’s holiday pay should 
include his commission. New words have been added to the 
Working Time Regulations to overcome the current incom-
patibility between EU and domestic law.

There’s now a solid UK legal basis for a worker’s right to have 
commission payments included in their holiday pay in the 
future. Those workers who want to claim backdated pay will 
face a two-year limit on the extent of these claims – unless 
they issue their Claim Form before the cap comes into force 
on 1 July 2015

Lock v British Gas. 

It’s been a long time coming. The tribunal’s decision 
on whether or not Mr Lock’s commission payments 
should form part of his holiday pay is �nally here. The 
answer: yes they should. 

Cast your minds back to 2012 when Mr Lock’s claim 
against British Gas arrived at tribunal. He was a salesman 
whose holiday pay was calculated by reference to his 

Tribunal provides key to Lock
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Since 10th March there is a new o�ence that 
will bite some employers.

Under the Data Protection Act, it’s now a crime 
to ask someone to exercise their subject access 
rights to reveal data held about them by some-
one else and to reveal that data to a person. In 
other words, you could be prosecuted if you ask 
an employee, a job candidate or a contractor, 
for example, to request and disclose informa-
tion about their convictions and cautions. 

This doesn’t mean that employers will always 
be denied access to these sorts of details. But 
you should use the checks available through 
the Disclosure and Barring Service rather than 
forcing someone to make a data subject access 

Redundancy near retirement
Ms Sturmey worked in the Council’s �nance team. She was 
54. If she had gone on to be dismissed for redundancy 
when aged 55 or over, she would have been entitled to 
take an immediate pension. 

But Ms Sturmey was made redundant as part of a reorganisa-
tion, just a few days before her 55th birthday. She claimed 
unlawful age discrimination based on the timing of her 
dismissal.  The tribunal held that she wasn’t dismissed 
because of her age. Her job was redundant and she had no 
reasonable prospect of redeployment. Age therefore had 
nothing to do with it. 

The Employment Appeal Tribunal (EAT) took a di�erent view 
and has sent the case for a re-hearing.  There was evidence 
that the Council had in mind the timing of redundancies, Ms 
Sturmey’s impending birthday, and “potential additional 
costs”. Also, Ms Sturmey remained in the redeployment pool 
for far less time than her colleagues. 

The EAT looked at the earlier case of Woodcock v Cumbria 
Primary Care Trust in which it had been justi�ed to time an 

individual’s redundancy so as to avoid a huge “windfall” by way 
of enhanced pension.  That was a very di�erent case to Ms 
Sturmey’s, the EAT said.  Cost saving alone will not generally 
justify age discrimination.

Sturmey v The Weymouth and Portland Borough Council

Car enthusiast gets the boot

What exactly happened in that hotel, we don’t know. And until  
recently we didn’t know what the consequences would be for 
the Top Gear presenter. But what we have known all along is 
that employers up and down the country face comparable 
conundrums to those in charge of Clarkson’s fate. 

So, what to do with a valuable sta� member who has stepped 
out of line. Sack them? Re-instate them? There’s no completely 
right answer because, whichever way you look, there’s a 
downside. You lose their expertise, their appeal, their contribu-
tion. Or you’re demonstrating to the rest of your workforce – 
and others connected with your business - that misconduct 
isn’t that bad after all (and risk claims from those you dismiss in 
similar circumstances in the future). 

What the Clarkson situation has brought to light is just how 
di�cult it can be for employers to make these types of calls. 
Employment law demands reasonableness and consistency. 
And employers also need to have a deep awareness of the 
ripple e�ect, and of how to handle and communicate 
decisions. It’s the recipe for staying on the right track.   

Well, what a fracas.

We’re not talking just about the incident that led to the 
non-renewal of Jeremy Clarkson’s BBC contract, but also 
about the public outcry the whole situation has generated.  
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basic salary and didn’t take account of the variable monthly 
commission he earned. That meant that he earned less 
during annual leave than at other times of the year because 
he wasn’t able to make sales.  He argued that this infringed 
the Working Time Regulations.

The case was referred to the Court of Justice of the European 
Union (CJEU) which decided that a worker should, as a matter 
of law, have their commission included in their holiday pay. In 
February this year Mr Lock was back at the tribunal for a 
decision on the e�ect of the CJEU’s decision on his case and 
on the many others in its wake. 

The tribunal has held that Mr Lock’s holiday pay should 
include his commission. New words have been added to the 
Working Time Regulations to overcome the current incom-
patibility between EU and domestic law.

There’s now a solid UK legal basis for a worker’s right to have 
commission payments included in their holiday pay in the 
future. Those workers who want to claim backdated pay will 
face a two-year limit on the extent of these claims – unless 
they issue their Claim Form before the cap comes into force 
on 1 July 2015

Lock v British Gas. 

Employers should always question whether absence is or 
may be related to disability. That isn’t always an easy task, 
particularly where there has been a series of absences for 
di�erent reasons. It can catch employers out, but the 
Donelien case should provide a degree of comfort.  

Ms Donelien had worked as a court o�cer for almost 11 years 
before being dismissed for absence-related issues. Her 
sickness record had been poor; in her �nal year she had been 
absent 20 times, racking up 128 days o� work. 

She brought employment tribunal claims, one of which was 
disability discrimination based on failure to make reasonable 
adjustments. The tribunal held that Ms Donelien was disabled 
(hypertension) but that Liberata didn’t know this and so the 
duty to make reasonable adjustments didn’t apply. That duty 
is  triggered by actual or constructive knowledge, and the 
employer had neither. 

The Employment Appeal Tribunal (EAT) upheld that decision. 
It described Ms Donelien’s attendance as “intermittent, erratic 
and occasional” and her case was complicated by two things. 
The �rst was that she didn’t just su�er from one condition; 
reasons for absence included stress, a possible 

viral infection, dizziness, di�culty breathing, a head cold, 
stomach upset and wrist pain. The second complicating 
factor was that it was hard to distinguish between the 
things Ms Donelien couldn’t do and things she wouldn’t 
do. 

Nevertheless, the employer had been reasonable in its 
approach to the situation. It had reached its own conclu-
sion about Ms Donelien’s situation, having regard to occu-
pational health, return to work meetings, discussions with 
Ms Donelien and letters which Ms Donelien had asked her 
GP to write to Liberata. The EAT said that there were other 
steps that could have been taken to establish the employ-
ee’s disability but, viewed on the whole, the employer had 
done enough. Ms Donelien’s appeal was dismissed.

So while you should keep a careful eye on why employees 
are o� work (and be alert to the possibility of disability 
being the root cause), you won’t always be expected to 
know that an employee is disabled. You’ll be judged by the 
reasonableness of the steps you took to �nd out. And, as 
the EAT made clear in this case, reasonableness will be 
assessed in the context of the overall situation.

Donelien v Liberata UK

Disability - multiple reasons for absence


