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Who to contact?
Welcome to our June newsletter!

Conservatives getting tough on immigration?

June 2015

Welcome to the latest edition of our newslet-
ter.  There’s been a lot going on since our last 
edition - how the new Conservative govern-
ment is looking to control immigration; a 
curious case where a cake became the centre-
piece of a discrimination claim; what to do 
when grievances are raised during discipli-
nary proceedings; Acas pre-claim conciliation 
and whether it can be avoided.  

You’ll be delighted to hear that there’s 
another piece on the long running holiday 
pay calculation saga – it’s not over yet!  
Alongside some more general updates, 
there’s something for everyone.

We hope you enjoy this edition – if you have 
any queries, we’d be delighted to help you.  

In its �rst month, the new government  set 
out some serious measures aimed at 
controlling immigration. There’s talk of 
wanting the UK to be less attractive to 
illegal workers.

One of the measures is to make illegal working 
a criminal o�ence, allowing wages to be 
seized. Another is to make it an o�ence for 
businesses and recruitment agencies to recruit 
workers from overseas without advertising the 
vacancy in the UK. This all comes after the 
introduction last year of greater penalties for 
employers of illegal workers.

So some employers will need to change the 
way they do things. And, while the new provi-
sions may not directly hit those that have a 
good system of checks and controls in place,

keeping on top of rules around immigration has 
to remain on everyone’s agenda.
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Zero tolerance Pay the wage or a (much bigger) 
penalty
From 26th May, employers who don’t pay workers at 
least the National Minimum Wage (NMW) face a �ne of 
up to £20,000 per worker. We emphasise “worker” 
because, while the �ne itself isn’t new, its scope is. 

It used to be the case that where pay fell short of the NMW, 
employers could be �ned up to £20,000 in respect of a 
group of workers. Now that the penalty attaches to each 
worker, the potential liability is of course signi�cantly 
higher.

In case you need reminding, here are the current NMW 
rates:

Workers aged 21 and over  £6.50
Workers aged 18-20   £5.13
Under 18s    £3.79
Apprentices    £2.73 

(The £2.73 apprentices’ rate applies to those aged 16-18 
and those aged 19 or over who are in their �rst year of 
apprenticeship.)

Remember that these rates will increase on 1 October 
2015. 
 

No side-stepping Acas
One of the most signi�cant reforms ever made to the 
Employment Tribunal system has been the introduction of 
early conciliation. This requires potential tribunal claim-
ants to contact Acas before making a complaint so that 
Acas can have an opportunity to explore a conciliated 
settlement. If a claimant fails to do this, then any tribunal 
complaint will be thrown out without being heard. 

That this strict rule applies in all cases was con�rmed in this 
case, where the EAT held that a case had to be thrown out 
even though the reason that the employee did not contact 
Acas was that – as she claimed – she had been subjected to 
very serious harassment from the employer concerned, culmi-
nating in a physical assault. She felt that she was completely 
unable to enter into any process of conciliation with the 
employer and therefore claimed that her case should be 
exempt from the normal rule. 

The EAT had a great deal of sympathy with her position, but 
the problem was that the law was drafted in strict terms and 
did not allow for an exception in this sort of case. It was unfor-
tunate that the claimant was not seemingly aware that the 
need to contact Acas did not have to result in her actually 
engaging with her former employer or talking to him directly. 
Indeed the statutory requirement would have been met if,

As the debate over the rights and wrongs of zero hours 
contracts rattles on, the law has been changed to do away 
with one particular bone of contention.

As of 26th May, exclusivity clauses are banned. It means that 
employers can no longer include terms in zero hours contracts 
preventing workers from working elsewhere. That sort of 
clause is now unenforceable. 

This has been a talking point for some time and is expected to 
curb some of the downsides of these types of contracts, 
enabling workers to take advantage of additional revenue 
streams. We don’t yet know what measures will be put in place 
to tackle employers’ �outing of the new provisions, but details 
are sure to emerge before too long. 

after contacting Acas, she made it clear that she did not want 
to enter into conciliation at all. If she had done that then Acas 
could have issued her with the appropriate certi�cate without 
even contacting the employer.

Cranwell v Cullen



 

 

  

 

 
 
 

 

 
 

 

Disciplinary hearings and grievances
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Bakery discriminated against gay customer
Who would have thought that a cake could cause such a 
stir in discrimination circles?

It’s because the issue was not about sponge, but about the 
pro-gay marriage decoration that a customer had asked to be 
iced on top. The family-owned bakery refused to process the 
order; the message went against their Christian beliefs. That’s 
when equality ears pricked up and pondering began over 
whether the religious beliefs of a Christian service provider 
took precedence over the rights of a gay customer not to be 
discriminated against. 

The County Court in Northern Ireland held that the bakery 
had discriminated on grounds of sexual orientation. That was 
despite the argument that the issue was not about the 
customer being gay, but about the message on the cake. 
There was a breach of the Equality Act, the Court held, 
because the bakery had failed to provide goods and services 
to an individual on the grounds of their sexual orientation.

It’s been hailed as a landmark decision. But it’s one that could 
change, with the announcement that the bakery plans to 
appeal. 

Lee v Ashers Baking Co

A common problem for employers is what to do when an 
employee facing a disciplinary hearing raises a grievance, 
either about the process itself or about one of the manag-
ers conducting it. Does the disciplinary have to be post-
poned while the grievance is dealt with? 

In truth, there is simply no rule one way or the other. The test 
is whether the employer has acted reasonably in choosing to 
dismiss the employee. 

In this case, the employee – a bus driver - had been the subject 
of complaints about the standard of her driving. Examination 
of CCTV footage allegedly showed her driving with one hand, 
clipping kerbs, running a red light and pulling into the path of 
two cars. She was instructed to attend a training centre for 
assessment, but refused to do so claiming that she was being 
bullied and discriminated against. She was dismissed for 
insubordination and the EAT refused to �nd that the employer 
should have postponed a disciplinary hearing to allow her 
grievance to be dealt with. 

Importantly however, the employee’s grievance was not 
directed at the manager actually conducting the hearing. If 
that had been the case then the Tribunal might have been 
persuaded that a di�erent manager should have been asked 
to step in. 

Janadu v Docklands Buses
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Last month’s press articles about the Cannes Film Festi-
val’s rumoured ban on �at shoes, reminds employers to 
take note of the problems the issue of prescribed clothing 
can cause. 

The organisers reportedly say there was no high-heel speci�-
cation. But the publicity around this has nonetheless brought 
dress codes into sharp focus. It’s a reminder that any rules 
about what may and may not be worn - whether at a glitzy 
a�air or in day-to-day o�ce life - must be well-conceived. 

Allegations of sexism can quickly surface. And there’s also the 
possibility that not everyone may be physically able to 
conform. 

So it’s easy to see how an employer who required female 
employees to wear stilettos at work (for example) would �nd 
all sorts of discrimination claims hot on their, um, heels. 

And �nally...

News out that British Gas is appealing the decision in Lock 
about the inclusion of commission in holiday pay calcula-
tions. 

The company is expected to argue that the tribunal was 
wrong to have taken into account the Employment Appeal 
Tribunal’s (EAT) decision in Bear Scotland v Fulton that 
non-guaranteed overtime should be included in holiday pay. 
Non-guaranteed overtime and commission are two di�erent 
things, says British Gas; and, anyway, the EAT in the Bear case 
wrongly concluded that our domestic legislation could be 
interpreted to give e�ect to EU law that holiday pay must take 
account of “normal pay” (including commission).  

As the legal arguments sharpen, the uncertainty around 
holiday pay calculations continues. It looks as though we’ll be 
in limbo for some time, with the appeal hearing likely to take 
place towards the end of 2015. Talk to us about how best to 
deal with holiday pay in the meantime.

  

Holiday pay – the Lock v British Gas saga 


